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JUDGMENT

Mark Anderson QC : 

1. Graves Park is held by Sheffield City Council (the Council) on a charitable trust (the Charity) governed by a scheme made by the Charity Commission on 12 March 2009 (the Scheme). The claimant is one of the trustees of the Friends of Graves Park (the Friends), a charity whose purpose is to maintain and enhance the Park, working with other trusts.

2. It is common ground that Cobnar Cottage was part of Graves Park and was held under the terms of the Scheme. On 26th January 2016 the Council sold it for £152,000. 

3. By this action the Friends claim two declarations:

i. That the Council has no power to sell the Charity’s land or any part of it without a scheme made by the Court or the Charity Commission and

ii. That the sale by the Council of Cobnar Cottage was a breach of trust.

4. The trial took place on 12th and 13th February. The Friends were represented by Mr Joshua Winfield, the Council by Mr Edward Francis. The Charity Commission authorised the Friends to bring this action, but neither it nor the Attorney General participated in the litigation.

5. I received evidence from the claimant on behalf of the Friends, and from Mr Paul Billington on behalf of the Council. That evidence was contained in written statements. Neither witness gave oral evidence. 

The Scheme
6. The Scheme unified two existing charitable trusts of land: Graves Park, created by a conveyance of 2 December 1925 (approximately 621,000 m2); and Norton Nurseries, created by a conveyance of 18 December 1936 (approximately 169,000 m2).

7. The background to the amalgamation is as follows. In 1995 the Council disposed of Chantry Cottage (600 m2), part of the Norton Nurseries site, in the mistaken belief that this was not subject to a charitable trust. This led to a complaint to the Charity Commission. There was also a boundary dispute with the new owner of Chantry Cottage. The Commission’s investigation, and the boundary dispute, were settled as part of a composite deal in 2009. The Scheme was an important part of the settlement. In short, the Council accepted money from the owner of Chantry Cottage, which it agreed to apply to its charity account; but more significantly, the Council also agreed to allocate 121,000 m2 of new land, from its general holding, to the Graves Park/Norton Nurseries charities. These charities, including the new land, were amalgamated by the Scheme.
8. Clause 4 of the Scheme is headed “object” and provides as follows:
(1) The object of the charity is the provision and maintenance of a park and recreation ground for use by the public with the object of improving their conditions of life.

(2) Subject to clause 7 below, the land identified in part 1 of the schedule to this scheme must be retained by the trustee for use for the object of the charity.

9. Clause 7 is headed “exchange” and provides:

The trustee is authorised to dispose of the land described in part 2 of the schedule to this scheme in exchange for the replacement land described in part 3 of the schedule, even though this will be a disposal to a connected person . . . The replacement land is to be held for the object declared in clause 4(1).

10. The land in part 2 of the schedule was Chantry Cottage, and the land in part 3 was the new land. Thus the Scheme started from the premise that the sale of Chantry Cottage had not yet happened, even though it had, but authorised it so long as the new land was added into the trust in exchange, which was duly done.
11. The other provision of the Scheme which should be mentioned is clause 10:

10. questions relating to the scheme
The Commission may decide any question put to it concerning:

(1) The interpretation of this scheme;

(2) The propriety or validity of anything done or intended to be done under it.
Cobnar Cottage and its sale
12. Cobnar Cottage and its garden comprise some 360 m2 lying on the northern boundary of Graves Park, outside of its boundary wall. The public has never had access to it. The cottage was let to the Council’s tenants until 2006, but the Council decided that its upkeep to the requisite standard for habitation was uneconomic, and it fell vacant. Although proposals for its refurbishment and occupation were made, the Council rejected them as unfeasible. In 2013 the Council resolved to sell this land and the cottage.
13. Before doing so, the Council sought advice from the Charity Commission. In light of clause 10 of the Scheme it is necessary to consider these communications in some detail. The communications were mostly by email. Much of the following summary is taken from Mr Billington’s witness statement.

14. On 10th October 2013 Mr Blackburn, a lawyer in the Council’s legal services department, wrote to the Commission setting out the background and seeking confirmation that the Council had power to dispose of the Cottage without the need for a scheme in reliance on section 6 of the Trusts of Land and Appointment of Trustees Act 1996 (TLATA). This email provided some detail about Cobnar Cottage: its past use and present disuse; that the “charity has no requirement for the property”; that any future use would necessitate refurbishment for which funds were not available; that the trustees considered that refurbishment was not in the best interests of the Charity; that the cottage was dilapidated and that this was causing security issues and creating a liability for the Charity. Having provided this information, Mr Blackburn asked whether the guidance contained in paragraph B5.2 of the Charity Commission’s Operational Guidance OG 548 applied. 

15. That guidance included the following:

Where: 

· the trustees are disposing of only a small part of the designated land and there will be little or no effect on the charity’s ability to carry out the purposes for which the remainder of the land is held

and 

· there is no express prohibition in the trusts of the charity that prevents any type of disposal

the trustees can proceed, relying on the statutory power in TLAT 1996 without the need to apply to us for a Scheme to provide a power of sale and fresh trusts, as long as they comply with the requirements of s.119.

16. The response from the Commission dated 11th October 2013 confirmed Mr Blackburn’s understanding and stated that the consent of the Commission was not required. 

17. Mr Blackburn’s email of 10th October 2013 had not mentioned clause 4(2) of the Scheme. However in a further email of 11th October 2014, Mr Blackburn did draw attention to this clause and asked whether it “merely confirms that the land is designated land or if it creates and additional restriction which would mean that a further scheme would be required to authorise the disposal of Cobnar Cottage.” 

18. “Designated land” was a term used in the Charities Act 2011 and also defined in OG548 as land which is settled on the charity on specific charitable trusts and is required to be used for a particular purpose or purposes of the charity. This is different from functional property which is used by the charity to further its charitable objects but is not required to be used in this way by the trusts of the charity. 

19. On 11th October 2014 Mr Robinson of the Charity Commission replied, confirming that Mr Blackburn’s understanding of the position was correct, that “Clause 4.2 confirms that the land is designated land” and that the consent of the Commission was not required for its sale.

20. However the claimant wrote to the Commission in December 2014, setting out advice she had received that the Council did not have power to sell the Cottage in the light of clause 4. This persuaded the Commission to change its mind, and prompted a further e-mail from the Commission to the Council on 26th February 2015 in which the Commission stated that its previous advice was not correct and that the Commission now considered that clause 4(2) of the Scheme amounted to an express prohibition against any disposal, with the result that a further scheme would be required providing for a power to sell Cobnar Cottage.

21. In the light of this and following further consideration, by letter dated 4th September 2015 the Council formally applied to the Commission for the making of a cy-près scheme to broaden the objects of the charity to permit the disposal of Cobnar Cottage.

22. The Council received a response from Ms Joyce of the Charity Commission by letter dated 23rd October 2015. She stated that the decision of the Commission was that a scheme was not necessary as the Council could rely on the power of sale under section 6 of TLATA. The Commission’s reasoning was as follows:-
The land belonging to this charity was conveyed to be held on functional trusts as open space or recreation land.

We had previously advised that section 4(2) of the 2009 Scheme was an express prohibition in the trusts of the charity, which would prevent the proposed disposal being permitted under section 6 TLATA. However we have carefully reviewed this and concluded that it is not an express prohibition.

With functional land, the power in section 6 of TLATA can generally only be used if the intention is to buy other land to replace it. There is an exception to this if the sale of the land is so insignificant as not to harm the original trusts for the specified purpose. In this insignificant or de minimis position, the power in section 6 can be used but the proceeds are to be held to support the use of the remaining land for the purposes of the charity (and you have confirmed this will be the case).

There is no legal reason why the trustee cannot proceed to sell Cobnar Cottage using the section 6 TLATA statutory power. We are aware of some opposition to the proposed disposal but this does not have any bearing on the trustee’s legal entitlement to sell the Cottage.
. . . 

For clarity, we do not have any role in the proposed sale. It is for the trustee to take forward, ensuring it complies with any relevant legislation.
23. Having received that letter, the Council proceeded to put Cobnar Cottage up for auction. It was sold on 26th January 2016 for £152,000. 
The legal background
Trusts of Land and Appointment of Trustees Act 1996 (TLATA)
24. This Act provides, in section 6:

(1) For the purpose of exercising their functions as trustees, the trustees of land have in relation to the land subject to the trust all the powers of an absolute owner.

. . .
(6) The powers conferred by this section shall not be exercised in contravention of, or of any order made in pursuance of, any other enactment or any rule of law or equity.

(7) The reference in subsection (6) to an order includes an order of any court or of the Charity Commission.

25. Section 8 deals with the circumstances in which the power conferred by section 6 can be excluded. Those circumstances do not apply to the Scheme. I will consider further, below, the impact of this on clause 4.2 of the Scheme.
Charities Act 2011
26. Section 62 of the Charities Act 2011 places a restriction on the general power of sale conferred by section 6 of TLATA. Section 62 deals with the circumstances in which the original purposes of a charitable gift can be altered to allow the property to be applied cy-près. Only the court or the Commission have power to make schemes to apply property cy-près. As was explained by the Court of Appeal in Oldham BC v Attorney-General [1993] Ch 210 at 219B, 

Broadly, the effect of that section [s.13 of the 1960 Act, now s.62] is that an alteration of the “original purposes” of a charitable gift can only be authorised by a scheme for the cy-près application of the trust property and such a scheme can only be made in the circumstances set out in [section 62].

It follows that if the retention of a particular property is part of the “original purpose” of a charitable trust, sale of that property would involve an alteration of the original purposes even if the proceeds of the sale were applied in acquiring an alternative property for carrying out the same charitable activities. 

27. However the Court of Appeal took a narrow view of what land was essential to the original purpose of a charitable trust. In that case relevant words were

‘The donees hereby declare that they will hold the said land upon trust to preserve and manage the same at all times hereafter as playing fields to be known as 'the Clayton Playing Fields' for the benefit and enjoyment of the inhabitants of Oldham, Chadderton and Royton aforesaid.’
28. Dillon LJ observed that

On that wording, I have no doubt at all that the original purpose, in ordinary parlance, of the donor was, in one sense, that the particular land conveyed should be used for ever as playing fields for the benefit and enjoyment of the inhabitants of Oldham, Chadderton and Royton.

29. However Dillon LJ (with whom the other Lords Justices agreed) went on to hold that this stipulation in the trust deed was not sufficient to make retention of the land part of the original purposes of the charity, giving rise to the need for a cy-près scheme under what is now section 62. The sort of cases where a scheme would be required were narrowly described by Dillon LJ as follows:

There are, of course, some cases where the qualities of the property which is the subject matter of the gift are themselves the factors which make the purposes of the gift charitable, e.g., where there is a trust to retain for the public benefit a particular house once owned by a particular historical figure or a particular building for its architectural merit or a particular area of land of outstanding natural beauty. In such cases, sale of the house, building or land would necessitate an alteration of the original charitable purposes and, therefore, a cy-près scheme because after a sale the proceeds or any property acquired with the proceeds could not possibly be applied for the original charitable purpose. But that is far away from cases such as the present, where the charitable purpose - playing fields for the benefit and enjoyment of the inhabitants of the districts of the original donees, or it might equally be a museum, school or clinic in a particular town - can be carried on on other land.

30. Mr Winfield did not submit that Cobnar Cottage was such land. As will be seen, his submissions focussed on clause 4.2 and on the absence of any replacement land being provided upon the sale of Cobnar Cottage.

31. I should next mention section 117(1) of the 2011 Act, which provides:

(1) No land held by or in trust for a charity is to be conveyed, transferred, leased or otherwise disposed of without an order of—

(a) the court, or

(b) the Commission.

But this is subject to the following provisions of this section, sections 119 to 121 . . . 

32. This imposes a general requirement for consent from the court or the Commission to any sale of land held on trust for a charity. However the scheme of the 2011 Act (and its predecessor in force when the Scheme was made) is in fact to promote charity trustees’ independence by allowing sales without court or Commission consent provided that certain safeguards are in place. The safeguards are set out in sections 119 to 121. They are not relevant here except to say that the sale of Cobnar Cottage complied with them. So the sale did not need the consent contemplated by section 117.

33. Finally, section 110 of the 2011 Act is relevant:

(1) The Commission may, on the written application of any charity trustee . . ., give the applicant its opinion or advice in relation to any matter—

(a) relating to the performance of any duties of the applicant, as such a trustee, in relation to the charity concerned, or

(b) otherwise relating to the proper administration of the charity.

(2) A person . . . who—

. . . (b) acts in accordance with any opinion or advice given by the Commission under subsection (1) . . . ,

is to be treated . . . as having acted in accordance with [the] trust.

The parties’ submissions
34. Mr Winfield submitted that clause 4.2 of the Scheme should be construed as an absolute prohibition against disposal of any part of the Charity’s land. He invokes clause 7 as making clear that the only permitted disposal is to be that which had already taken place, of Chantry Cottage. 
35. As to section 6 of TLATA, Mr Winfield invokes subsections (6) and (7). He says that the Scheme is an order of the Commission (which the Scheme itself confirms on its front page), or alternatively that the restriction on sale in clause 4(2) is part of the trusts of the Charity; and it is a rule of equity that trustees must comply with the terms of their trust. It must follow, he says, that a sale in breach of clause 4(2) is prevented by section 6(6).
36. Mr Winfield alternatively submits that even if the Council were able to use the power in s.6(1) to sell the Charity’s designated land, it could not sell any part of that land without replacing it. He says that Oldham BC v A-G [1993] Ch 210 is authority that a charity may replace land (other than that which is essential to its original purpose, which he accepts that Cobnar Cottage was not), but not that it may sell it without replacing it. Quoting Dillon LJ at p. 221-2, he argues that the only disposals of this Charity’s land which could be undertaken without a scheme would be disposals where the land is to be replaced with other land to be held on “precisely the same charitable trusts, or for precisely the same charitable purposes”. He pointed out that the monetary proceeds of Cobnar Cottage could never fit those criteria.
37. Mr Winfield submitted that the Charity Commission’s own guidance that it is permissible to sell a small proportion of the Charity’s land without replacing it is wrong. He did concede in oral argument that perhaps a disposal of an insignificant area of land might be permitted, because the law does not concern itself with trifles. He says that Cobnar Cottage, which had a value of £152,000 and comprised a house and garden of significant proportions, could not possibly come within this exception. He also says that to allow disposals of this magnitude as mere trifles would risk cumulative losses over the years.
38. Mr Francis argued that the true construction of clause 4(2) was that it was intended only to make clear that the Park was designated land (in the sense of that term as used by the Charity Commission in its guidance and in its correspondence). He submitted that the construction of clause 4(2) favoured by the Friends would bring the Scheme into conflict with the scheme of TLATA as exemplified by the very narrow circumstances, which do not apply here, in which the section 6 power of sale can be excluded. He says that in light of section 8, section 6(6) cannot be taken as permitting the exclusion of section 6(1) by the terms of the trust instrument.

39. Mr Francis further submits that where a disposal of insignificant land will have an insignificant effect on a charity’s ability to carry out its charitable purposes, then such a disposal is permitted even if the insignificant land is not replaced.
40. As regards the sale of Cobnar Cottage, however, Mr Francis says that I do not have to decide any of these issues. He invokes clause 10 of the Scheme. He argues that the correspondence outlined above between the Council and the Charity Commission contained a question put to the Commission by the Council (whether it was permitted to sell Cobnar Cottage without replacing it) and that that question concerned both the interpretation of the Scheme and the propriety of something intended to be done under it. He says that the Commission decided that question in its letter of 23rd October 2015, that that decision was obviously intended to be final and that therefore the Council cannot have been in breach of trust in proceeding with the sale. 

41. Mr Francis cited Dundee General Hospitals v Walker [1952] 1 All ER 896 and Re Tuck’s Settlement Trusts [1978] 1 Ch 49 as examples demonstrating that the courts will recognise and give effect to provisions in a will or in a trust which provide that some third party, other than the court, would have the right to decide relevant facts in the event of a dispute.
42. Alternatively Mr Francis relied on section 110 of the Charities Act 2011. He says that the Council asked for, received and acted on advice from the Commission relating to the proper administration of the charity and therefore must be treated as not having been in breach of trust when making this sale.
43. In response to the argument under clause 10, Mr Winfield submitted that since the putative power of sale arose under a statute and was not alleged to be contained in the Scheme itself, the Council had not asked any question of the Commission concerning the interpretation of the Scheme; and he also submitted that the questions discussed in the relevant correspondence did not concern the propriety of anything intended to be done under the scheme. Mr Winfield also pointed out that the only relevant expertise of the Charity Commission for the purpose of deciding questions under clause 10 was its expertise in charity law, and that the courts do not allow their jurisdiction to decide issues of law to be ousted. However, having made that point Mr Winfield stopped short of making any further submission based upon it. Specifically, he did not submit that I should ignore clause 10. He submitted only that I should not allow that clause to prevent me from making a forward-looking declaration as to the meaning and effect of clause 4 for the purpose of sales which may be contemplated in the future. As to the backward-looking declaration he seeks in respect of the sale of Cobnar Cottage, he confined his submission to a narrow point (relevant also to section 110) that the Commission changed its mind twice and so did not give a definitive answer that could be relied on.
44. As to section 110, Mr Winfield additionally argued that a request for advice under that section must make clear that it is being made under that section, and that the section only applies to advice given under the section. This advice, he says, was neither so requested nor given. 
My decision
The claim for a declaration that the sale of Cobnar Cottage was in breach of trust
45. I consider that Mr Blackburn’s email to the Charity Commission dated 10th October 2013 contained a question concerning the propriety of something intended to be done under the Scheme, namely the sale of Cobnar Cottage. I consider that the Commission’s response of 11th October 2013 decided that question within the meaning of clause 10 of the Scheme. The question omitted to mention, and so the answer did not deal with, clause 4(2). The decision was therefore only that the proposed sale of Cobnar Cottage came within the guidance (quoted above) contained in paragraph B5.2 of Operational Guidance OG 548. I reject Mr Winfield’s submission that no definitive answer was given to this question. Indeed the Commission never changed its mind on this issue.
46. I consider that Mr Blackburn’s email of 11th October 2014 contained a second question, about clause 4(2). This second question concerned the interpretation of the Scheme and the propriety of the proposed sale. Mr Robinson’s reply of 11th October 2013 decided this question. The decision was to the effect that clause 4(2) did not contain a prohibition on sale but meant only that the land was designated land as defined in the Commission’s published guidance. 

47. The Commission’s communication of 26th February 2015 reversed its decision on the second question, but the original decision was reinstated by its letter of 23rd October 2015. Despite this change of mind, I reject Mr Winfield’s submission that no definitive answer was given to this question. The final letter stated unequivocally There is no legal reason why the trustee cannot proceed to sell Cobnar Cottage using the section 6 TLATA statutory power. That assertion was contained in a letter in which the Commission expressed a firm decision that a scheme was unnecessary. I consider that the letter of 23rd October 2015, which itself referred to previous correspondence, should be read as part of a series of communications in which questions were put, and decided, within the meaning of clause 10 of the Scheme. The Commission decided that the sale of Cobnar Cottage was permissible. 
48. It was not a decision that the actual sale as it actually proceeded was legitimate, because the Commission made clear we do not have any role in the proposed sale. It is for the trustee to take forward, ensuring it complies with any relevant legislation. But the Friends do not allege that the sale was not in accordance with section 119 or any other relevant legislation. The complaint is that the Commission’s guidance was incorrect, and its decision of the questions put under clause 10 was wrong. 
49. In my judgment, however, clause 10 means that a decision of the Commission that a proposed transaction would not be in breach of trust is final on that issue. Otherwise there would be no point in the clause. Moreover there is no reason to deny effect to clause 10 as I interpret it. The cases cited by Mr Francis demonstrate that.

50. For these reasons I decline to grant a declaration that the Council acted in breach of trust in selling Cobnar Cottage. It did not act in breach of trust, since the Charity Commission decided before the sale proceeded that it would not be a breach of trust. 

51. If necessary I would have reached the same conclusion as a result of section 110. In my judgment the Council’s emails discussed above contained written applications for advice about the proper administration of the Charity, and the Council acted in accordance with the advice which was given.

The claim for a declaration that the Council has no power to sell Graves Park etc
52. I turn, next, to the claim for a declaration that the Council has no power to sell the Charity’s land or any part of it without a scheme made by the Court or the Charity Commission. Mr Winfield referred to this as the forward-looking declaration. The Friends have in mind that the Council might identify yet further parts of Graves Park which it wishes to sell, and ask for a declaration to head off any such proposal. 

53. The Council says that it has no plans to dispose of any part of the Park, but has declined to undertake never to do so. I agree that if it does have a power of sale under section 6 of TLATA, such an undertaking would be impermissible as a potential fetter on its ability to discharge its obligations. So I draw no adverse inference from the Council’s refusal to give an undertaking. Moreover I have seen no evidence that the Council is inappropriately disposed towards selling off parts of the Park, though from what I have been told the sale of Chantry Cottage in 1995 was regrettable. 
54. Be that as it may, the Commission has given permission for this litigation and the parties, both charities, have committed resources to it. I will therefore deal with the claim on its merits. Mr Francis did not submit that the correspondence analysed above should prevent me from making a forward-looking declaration, or that any issue relevant to such a declaration had already been decided by the Commission. He accepted that the interpretation of clause 4(2), for example, was a matter open to me to decide for the future.

Construction of clause 4(2)

55. The basic principles of construction are summarised in Tudor on Charities as follows:

The construction of instruments of charitable gift or trust and the constitutions of charitable associations or entities is generally subject to the basic principles variously applicable to the construction of such different kinds of document in a non-charitable context. The recent trend has been to assimilate the principles of construction applicable to different kinds of document. So at the highest level, it is settled that subject to statute the same approach is to be taken to the interpretation of a will as to a contract, and the Court of Appeal has confirmed its applicability to inter vivos declarations of trust. This approach was summarised in Marley v Rawlings as follows:

“When interpreting a contract, the court is concerned to find the intention of the party or parties, and it does this by identifying the meaning of the relevant words, (a) in the light of (i) the natural and ordinary meaning of those words, (ii) the overall purpose of the document, (iii) any other provisions of the document, (iv) the facts known or assumed by the parties at the time that the document was executed, and (v) common sense, but (b) ignoring subjective evidence of any party’s intentions” ([2015] A.C. 129 at 144 per Lord Neuberger, with whom the other members of the Supreme Court agreed).

56. This Scheme is technically a unilateral instrument of the Charity Commission, but the factual background and the provisions for land swap suggest that the Council participated in negotiating its terms. I do not think it makes any difference whether I regard it as a unilateral or bilateral instrument for the purpose of construing it. Both putative parties had access to the relevant background facts.
57. The words “the land . . . must be retained by the trustee” in clause 4(2) are strong, and taken alone I would have no hesitation in concluding that their natural and ordinary meaning is that the trustee must not sell any of the land. But I must read these mandatory words with the words which follow them in the same sub-clause, “for use for the object of the charity”. Those words give rise to ambiguity about the nature and extent of the trustee’s obligation as regards parts of the land for which it can find no use which furthers the objects of the charity, or at any rate no use which is affordable; and as regards parts of the land, the retention of which may actually impede the charity’s objects by draining its resources. What is the trustee to do about such land? It is no answer that it can apply for a new scheme. I must construe the scheme according to its current words.
58. In addressing this ambiguity I must have regard to the factual matrix. The factual matrix included that Cobnar Cottage had been unoccupied since 2006, and more importantly had not been used for the purposes of the Charity for several decades. So clause 4(2) demands that land be retained for use for the object of the charity, but part of the land had not been so used for decades. Does clause 4(2) mean that the Council assumed an obligation to find a use for Cobnar Cottage regardless of cost and regardless of proportionality of cost to benefit? That seems a highly unlikely meaning for obvious reasons. It seems equally unlikely that the party or parties to the Scheme intended that land for which no use could be found in furtherance of the charitable objects, just had to be retained anyway. 

59. I accept that the factual matrix included also that the Council had slipped up in selling Chantry Cottage without authority, and so there may have been a good reason to emphasise that no such slips were to be made in future. But that consideration did not necessitate so extreme a prohibition as that for which the Friends now contend. It would have been enough to emphasise that the whole Park was the designated land of a charitable trust.
60. The legal matrix is also significant. The parties would have been aware of the distinction between land, the retention of which was essential to achievement of the charitable purpose, and other designated land which was not so essential – the distinction illuminated in the Oldham case. Mr Winfield concedes, rightly I think, that none of Graves Park fell into the first category. Neither did he submit that clause 4(2) should be construed as an attempt at shifting land into that category that factually was not within it. It seems to me highly unlikely that the Commission, mindful of this distinction, and appreciating that the retention of the land was not essential to the achievement of the purpose stated in clause 4(1), would nevertheless have gone on in clause 4(2) to insist on its retention anyway. This seems especially improbable in light of the fact that section 6 of TLATA expressly conferred a power of sale, and that section 8 made clear that the circumstances in which that power could be excluded were narrow (and did not apply here). It seems to me unlikely that the Commission would have intended to create a blanket prohibition against sale which would create considerable tension with these statutory provisions. 
61. I bear in mind in particular that the power of sale under section 6 of TLATA only arises if a sale is in the best interest of the charity and in furtherance of its objects. I do not think that clause 4(2) was intended to exclude such a power, and I would interpret it accordingly.
62. I therefore will not make a declaration that the Council has no power to sell Graves Park or any part of it without a new scheme.

Does a sale require replacement land to be provided?

63.  Mr Winfield submitted that if I was against him on the meaning of clause 4(2), that I should nevertheless make a declaration that Council has no power (without a new scheme) to sell Graves Park or any part of it without replacing the land sold. 
64. I will not make such a declaration, for the following reasons.

65. I do not accept that the Oldham case is authority for the proposition that land (of any category) may not be sold by charity trustees without replacement land being provided. In that case, the land to be sold was to be replaced with other land upon which the charitable purpose could be achieved. The Court of Appeal therefore did not have to decide whether replacement land was always necessary.
66. Mr Winfield argues from principle, however, that replacement land is always necessary if part of a park is disposed of, because the park thereby becomes smaller and the charitable purpose can only be achieved to a diminished extent on the land which remains. I reject that submission, because it overlooks that selling one part of a park might result in enhanced achievement of the charitable purpose on the diminished remainder. For example, sale of a tiny ransom strip might result in a large financial windfall for the charity enabling it to afford improvements to the rest of the park. I know of no authority for the proposition that a tiny strip of land must be found to replace the ransom strip before such a beneficial sale can occur. On the contrary, such a requirement would expose the charity itself to ransom demands from those able to provide the replacement strip.
67. The fundamental principle is that the power of sale conferred by section 6 of TLATA may not be exercised unless a sale is in the best interests of the charity and conducive to achievement of its purposes. That is the protection that a charity needs, and I do not consider that the law imposes a further requirement that a charity’s holding of designated or functional land must never be diminished.
68. For these reasons I will not make the declaration for which Mr Winfield contends, even in its refined form.


